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ABSTRACT

Marital agreements are legally recognized in Indonesian positive law and Islamic family law, yet their adoption
remains limited in rural Muslim communities. This study examines the gap between the normative recognition
and social acceptance of marital agreements in Jati Jajar Hamlet, Pamekasan, focusing on the role of rural
Muslim legal culture in shaping their implementation. Employing empirical legal research with a qualitative
socio-legal approach, the study draws on interviews, observation, and documentation involving married
couples, religious leaders, community leaders, and village officials. The findings reveal that marital agreements
have not become part of local legal culture because they are commonly perceived as symbols of distrust and as
inconsistent with the sacredness of marriage. This resistance is reinforced by limited Islamic family law literacy,
customary traditions, communal expectations, and the strong influence of religious authorities. Nevertheless,
the study finds no substantive contradiction between marital agreements and Islamic family law. Through the
concept of syurut fi al-nikab, al-muslimuna ‘ala synrutibim, and magqasid al-shari’ah, marital agreements can function
as preventive legal instruments that protect property rights, clarify economic responsibilities, and reduce
potential household disputes. The study contributes a socio-legal perspective by demonstrating that resistance
to marital agreements is primarily cultural rather than theological.

Keywords : Islamic family lawy legal culture; marital agreement; rural Muslim society; socio-legal study.

ABSTRAK

Perjanjian perkawinan diakui dalam hukum positif Indonesia dan hukum keluarga Islam, tetapi penerapannya
masih terbatas di kalangan masyarakat Muslim pedesaan. Penelitian ini menganalisis kesenjangan antara
pengakuan normatif dan penerimaan sosial terhadap petjanjian perkawinan di Dusun Jati Jajar, Pamekasan,
dengan menelaah pengaruh budaya hukum masyarakat Muslim pedesaan terhadap implementasinya. Penelitian
menggunakan metode hukum empiris dengan pendekatan sosio-legal kualitatif melalui wawancara, observasi,
dan dokumentasi terhadap pasangan suami istri, tokoh agama, tokoh masyarakat, dan aparat desa. Hasil
penclitian menunjukkan bahwa perjanjian perkawinan belum menjadi bagian dari budaya hukum masyarakat
karena dipersepsikan sebagai simbol ketidakpercayaan dan dianggap tidak sesuai dengan kesakralan perkawinan.
Resistensi tersebut diperkuat oleh rendahnya literasi hukum keluarga Islam, tradisi adat, ekspektasi komunal,
serta kuatnya pengaruh otoritas keagamaan. Meskipun demikian, penelitian menemukan bahwa tidak terdapat
pertentangan substantif antara petjanjian perkawinan dan hukum keluarga Islam. Melalui konsep syurut fi al-
nikah, kaidah al-muslimuna ‘ala syurutibim, dan maqasid al-shari’ah, perjanjian perkawinan dapat berfungsi sebagai
instrumen hukum preventif untuk melindungi hak atas harta, memperjelas tanggung jawab ekonomi, dan
meminimalkan potensi konflik rumah tangga. Penelitian ini memperkuat kajian sosio-legal dengan
menunjukkan bahwa resistensi terhadap perjanjian perkawinan lebih bersifat kultural daripada teologis.

Kata Kunci: hukum keluarga Islam; budaya bukum; perjanjian perkawinan; masyarakat muslim pedesaan; studi sosio-legal.
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INTRODUCTION

Marriage in Islam is regarded as a sacred covenant (witsagan ghalizan) that functions
not merely as a biological relationship between a man and a woman, but also as a legal and
social institution aimed at establishing a harmonious family characterized by sakinah,
mawaddah, and rahmah (Al-kautsar 2025). In Islamic family law, marriage creates reciprocal
rights and obligations that must be fulfilled by both parties in order to achieve justice and
welfare within the household (Ubaidilah and Husna 2023). However, in contemporary social
realities, married life is frequently confronted with various problems, particularly those
related to property management, economic responsibilities, marital roles, and disputes
following divorce (Guin 2024). Such conditions have encouraged the emergence of
preventive legal instruments, one of which is the prenuptial agreement. From the perspective
of Islamic law, prenuptial agreements are fundamentally permissible as long as they do not
contradict Islamic principles and the objectives of magasid al-shari'ah. Moreover, prenuptial
agreements are viewed as a form of legal protection for the rights of married couples (Rambe
2025).

Although prenuptial agreements have gained normative legitimacy both in Islamic
law and Indonesian positive law through Article 29 of Law Number 1 of 1974 concerning
Marriage and the Compilation of Islamic Law (KHI), their implementation remains
uncommon, particularly within rural communities (Hage et al. 2013). Most people still
perceive marriage as a sacred institution sufficiently based on trust, religion, and customary
values without the need for written agreements. Prenuptial agreements are often associated
with distrust between partners, fears of divorce, and attitudes perceived as contrary to local
cultural values emphasizing family harmony (Moh. Ashif Fuadi, Abd Faishol, Andi Arif Rifa’i
2024). This phenomenon indicates a gap between the normative legality of prenuptial
agreements and the social acceptance of such practices. In the context of Madurese society,
especially in Jati Jajar Hamlet, Palengaan Laok Village, Pamekasan Regency, cultural values,
religious authorities, and communal kinship patterns significantly influence the low
implementation of prenuptial agreements among the community (Khanza, Okubo, and
Mirantama 2023).

The legal position of marital agreements in Indonesia has undergone significant
development following Constitutional Court Decision No. 69/PUU-XIII/2015. Priot to this
decision, marital agreements were generally understood as agreements concluded before

marriage (prenuptial agreements). However, the Constitutional Court broadened the
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interpretation of Article 29 of the Marriage Law by allowing agreements to be made not only
before marriage but also during the marital relationship. Consequently, the concept of marital
agreements extends beyond prenuptial agreements and includes postnuptial agreements
concluded after marriage. This development demonstrates that marital agreements should
not be understood merely as contractual arrangements concerning property ownership, but
as broader legal instruments designed to provide legal certainty and protection for spouses
throughout the marital relationship.

Within this broader framework, marital agreements may serve various protective
functions beyond the regulation of matrimonial property. They may clarify responsibilities
related to family maintenance, protect a wife's premarital assets, regulate liability for personal
debts, safeguard the right of spouses to pursue employment or economic activities, and
provide legal certainty in the event of divorce. Therefore, marital agreements should be
viewed not merely as mechanisms for asset separation, but as instruments of substantive legal
protection intended to prevent injustice and imbalance within family relations. Such
functions become particularly relevant in rural communities where legal certainty regarding
economic responsibilities and marital rights is often regulated through informal social
arrangements rather than formal legal mechanisms.

On the other hand, domestic conflicts related to joint property, economic
responsibilities, and unclear marital rights and obligations remain common within society.
Many of these conflicts end in divorce or prolonged disputes due to the absence of clear
agreements established before marriage (Selinah, Hairunnas, and Tohirin 2025). In the
perspective of Islamic family law, such conditions may actually be minimized through the
principles of dar al-mafasid (preventing harm) and jalb al-masalih (promoting welfare).
Therefore, prenuptial agreements should not merely be understood as symbols of distrust,
but rather as preventive legal instruments intended to maintain household stability and
protect the rights of both spouses (Salleh et al. 2009). Nevertheless, society tends to prioritize
customary traditions and social perceptions over formal legal considerations. This
phenomenon reflects a tension between normative Islamic legal principles and local cultural
practices that continue to shape social life (Suhardi 2025).

The relevance of this issue becomes more evident in the context of Madurese society,
particularly in Pamekasan Regency, where social life is strongly influenced by religious
authority, kinship networks, and customary values. From the perspective of legal culture,

community attitudes toward law are often shaped not only by formal legal norms but also by
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local traditions and collective social expectations. In many cases, legal decisions concerning
family matters are influenced by religious leaders and community elders rather than by direct
reference to state regulations. As a result, the acceptance or rejection of marital agreements
cannot be understood solely through legal analysis but must also be examined through the
interaction between legal norms, cultural values, and religious authority within society.

Studies concerning prenuptial agreements have been widely conducted by previous
scholars. Research conducted by Rahmat Fadillah and M. Beta Subehi examined prenuptial
agreements from the perspective of Islamic law, particularly focusing on prohibiting infidelity
within marriage (R. Ramadhan and Nur 2025). Their study emphasized that prenuptial
agreements could function as moral and legal instruments to maintain marital commitment.
However, the study primarily employed a normative approach and did not extensively
explore the empirical realities of rural communities (Nana-Stella Nancy Eugene 2024).

Another study conducted by Firmansyah analyzed the legality of prenuptial
agreements through the perspective of magasid al-shari’ah. The findings revealed that
prenuptial agreements possess preventive functions in protecting spouses’ rights and are
consistent with the principles of justice and welfare in Islamic law (Sulaiman et al. 2025).
Nevertheless, the study mainly focused on conceptual analysis and did not investigate how
society practically perceives and responds to prenuptial agreements within social life
(Firmansyah, 2023).

However, the study did not specifically discuss the influence of cultural factors and
rural social perceptions regarding prenuptial agreements. Based on these previous studies, it
can be observed that research on prenuptial agreements is still predominantly normative-
juridical, while studies emphasizing the gap between Islamic legal norms and the social
realities of rural communities remain relatively limited. Therefore, this study offers novelty
by employing a socio-legal approach to analyze the practices, perceptions, and socio-cultural
factors influencing the implementation of prenuptial agreements in Jati Jajar Hamlet,
Palengaan Laok Village, Pamekasan Regency from the perspective of Islamic family law.

This study aims to analyze the practice of prenuptial agreements within the
community of Jati Jajar Hamlet, Palengaan LLaok Village, Pamekasan Regency, identify the
factors influencing whether such agreements are implemented or not, and examine the
phenomenon through the perspective of Islamic family law. Furthermore, this study seeks

to explore the extent to which the normative concepts of Islamic law concerning prenuptial
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agreements correspond with the social realities of rural communities strongly influenced by
local traditions and traditional religious understandings.

This research argues that the low implementation of prenuptial agreements within
society is not caused by any substantial contradiction between prenuptial agreements and
Islamic law itself, but rather by cultural constructions, social perceptions, and the limited
legal literacy of the community. In this context, Islamic family law actually provides sufficient
flexibility for prenuptial agreements as instruments of public welfare (maslababh), yet their
implementation encounters socio-cultural obstacles at the community level. Therefore,
resistance toward prenuptial agreements is sociological rather than theological or normative
in nature.

This study is important because it contributes to the development of Islamic family
law studies, particularly regarding the relationship between Islamic legal norms and the legal
culture of society. In addition, the research is expected to serve as a reflection for religious
institutions, Offices of Religious Affairs (KUA), and community leaders in improving public
literacy concerning Islamic family law. This study is also expected to strengthen the
understanding that prenuptial agreements are not merely formal legal instruments, but also
preventive mechanisms aimed at maintaining justice, protecting rights, and preserving

household harmony within the framework of waqasid al-shari'ah.

RESEARCH METHOD

This study employed an empirical legal research design using a qualitative socio-legal
approach to analyze the phenomenon of prenuptial agreements within the perspective of
Islamic family law in Jati Jajar Hamlet, Palengaan Laok Village, Palengaan District,
Pamekasan Regency. The qualitative approach was selected because this research aims to
understand social phenomena comprehensively and contextually through the perspectives,
experiences, and understandings of the community regarding prenuptial agreements.
Meanwhile, the socio-legal approach was considered relevant because the issue of prenuptial
agreements cannot merely be examined from a normative legal perspective, but must also be
analyzed within the social realities, cultural values, and religious understandings that influence
legal behavior in society (Alsafy et al. 2025). This approach enabled the researcher to examine
the relationship between Islamic legal norms concerning prenuptial agreements and the social
perceptions of rural communities that still strongly uphold customary and religious traditions

(Nelken 2016).
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This research specifically focused on the gap between the normative legitimacy of
prenuptial agreements in Islamic family law and their limited implementation within society
(Uddin 2023). In Islamic family law, prenuptial agreements are recognized as part of syurut fi
al-nikah (conditions within marriage contracts), provided that they do not contradict Islamic
principles and the objectives of marriage (waqasid al-nikah). Indonesian positive law also
provides legal legitimacy for prenuptial agreements through Article 29 of Law Number 1 of
1974 concerning Marriage and Articles 45-52 of the Compilation of Islamic Law
(KHI)(Mannan et al. 2025). However, despite such legal recognition, rural communities often
perceive prenuptial agreements negatively as symbols of distrust and threats to the sacredness
of marriage. Therefore, this study sought to examine how such legal norms interact with the
socio-cultural realities of the community in Jati Jajar Hamlet (Meho and Spurgin 2005).

The research was conducted in Jati Jajar Hamlet, Palengaan Laok Village, Pamekasan
Regency, Madura, East Java. This location was purposively selected because the community
strongly preserves Islamic traditions, communal kinship systems, and local cultural values
that significantly influence marriage practices. Furthermore, based on preliminary
observations conducted by the researcher, the implementation of prenuptial agreements in
this community remains very limited, despite the existence of household conflicts related to
economic responsibilities, joint property, and marital obligations. These conditions made the
research location highly relevant for examining the socio-legal dynamics of prenuptial
agreements within the perspective of Islamic family law (Kivunja 2018).

In this qualitative research, the researcher functioned as the primary instrument
responsible for collecting, interpreting, and analyzing the data directly in the field. The
researchet’s presence in the research setting was conducted openly and interactively to
establish trust and communication with informants (P. Wulandari 2026). This direct
involvement was essential because discussions concerning marriage, economic conflict, and
prenuptial agreements are often considered sensitive issues within rural communities.
Therefore, the researcher continuously adapted to the social and cultural environment of the
community in order to obtain comprehensive, valid, and contextual data ( Rehman et al.
2010).

The subjects of this research consisted of several categories of informants who were
considered capable of providing relevant information concerning marriage practices and
perceptions regarding prenuptial agreements (Wong 2012). These included married couples

who understood or had discussed agreements before marriage, religious leaders (£ya/ and
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ustadz), community leaders, and village officials involved in marriage administration or social
affairs. Informants were selected using purposive sampling techniques, meaning that
participants were chosen intentionally based on their relevance, experience, and
understanding related to the research topic (Febrianty et al. 2025). Married couples were
involved to explain practical experiences concerning household agreements and marital
contflicts, while religious leaders were selected to explain Islamic legal perspectives regarding
prenuptial agreements. Community leaders and village officials were included because they
possess substantial influence in shaping public perceptions and social attitudes toward
marriage practices within the village (Susanti 2019).

The data used in this study consisted of primary and secondary data. Primary data
were obtained directly from the field through interviews, observations, and social interactions
with informants (L 2005). These data included information regarding public perceptions of
prenuptial agreements, cultural and religious influences, legal awareness, and social attitudes
toward marital agreements. Secondary data were collected from legal documents and
academic literature relevant to the research topic, including the Qur’an, Hadith, the
Compilation of Islamic Law (KHI), Law Number 1 of 1974 concerning Marriage, books on
Islamic family law, accredited scientific journals, previous research, and other legal references
discussing prenuptial agreements and socio-legal studies (Study et al. 2025).

Data collection techniques in this study included observation, semi-structured
interviews, and documentation. Observation techniques were conducted to obtain
preliminary descriptions regarding the social conditions, cultural patterns, and religious
environment of the community related to marriage practices in Jati Jajar Hamlet. Through
direct observation, the researcher was able to identify how the community perceives
marriage, family relationships, and legal agreements within marital life. Semi-structured
interviews were employed to provide flexibility for informants to express their opinions,
experiences, and perceptions in depth while still remaining aligned with the research focus
(Kivunja 2018). The interviews explored issues such as community understanding of
prenuptial agreements, factors influencing their implementation or rejection, perceptions
regarding household conflicts, and Islamic legal perspectives concerning marital agreements.
Documentation techniques were used to complement field data through the collection of
legal documents, village archives, photographs, written records, and supporting literature

relevant to the study (Furidha 2024).
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To ensure the credibility and validity of the research findings, this study employed
triangulation techniques, namely source triangulation and method triangulation (Donkoh
2023). Source triangulation was conducted by comparing information obtained from
different categories of informants, including married couples, religious leaders, community
leaders, and village officials. Meanwhile, method triangulation was applied by comparing data
obtained through interviews, observations, and documentation (Melnikas et al. 2021). The
use of triangulation aimed to strengthen the reliability, consistency, and objectivity of the
research findings while minimizing subjectivity in data interpretation.

The data analysis technique used in this study was interactive qualitative analysis
based on the model developed by Miles and Huberman, consisting of data reduction, data
presentation, and conclusion drawing (Mclanahan and Beck 2010). Data reduction involved
selecting, simplifying, categorizing, and focusing the collected data according to the research
objectives and problem formulations. Subsequently, the data were organized systematically
and presented descriptively to facilitate interpretation and thematic analysis. At this stage, the
researcher identified socio-legal patterns concerning the implementation, rejection, and
perception of prenuptial agreements within the community (VARGA 2021). Finally,
conclusions were drawn by connecting empirical findings with the theoretical framework of
Islamic family law, particularly the concepts of syurut fi al-nikab, dar’ al-mafaisid, and jalb al-
masalih. These concepts were utilized to analyze whether the community’s perceptions and
practices regarding prenuptial agreements align with the objectives of Islamic law in
protecting rights, preventing conflict, and achieving household welfare (Ridwan and Murtaqi
2025).

Through this methodological framework, the study aimed to produce comprehensive
and contextual findings regarding the relationship between Islamic legal norms and the socio-
cultural realities of rural Muslim communities concerning prenuptial agreements. In addition,
this approach was expected to contribute academically to the development of socio-legal
studies in Islamic family law, particularly regarding the interaction between legal norms,

cultural traditions, and public legal awareness within Indonesian Muslim society.

FINDINGS AND DISCUSSION
The Limited Implementation of Prenuptial Agreements in Jati Jajar Hamlet
The findings of this study indicate that the practice of prenuptial agreements in Jati

Jajar Hamlet, Palengaan Laok Village, Palengaan District, Pamekasan Regency, remains very
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rare within the community. Based on interviews conducted with married couples, community
leaders, and religious leaders, most marriages are carried out without any written agreement
prior to the marriage contract. In general, the community relies only on oral agreements,
religious teachings, and customary traditions that have been inherited from generation to
generation.

Several informants stated that before marriage they had never discussed issues
concerning property division, economic responsibilities, or the rights and obligations of
husband and wife in a formal manner. According to them, marriage is understood as a
relationship built upon trust and moral commitment, therefore written legal agreements are
considered unnecessary. In addition, some community members admitted that they had
never encountered the practice of prenuptial agreements within their surrounding
environment.

These findings demonstrate that prenuptial agreements have not yet become part of
the legal culture of the people of Jati Jajar Hamlet. Although both state law and Islamic family
law provide legal space for such agreements, the social reality of the community still reflects
the low implementation of prenuptial agreements in everyday marital practices.

Negative Community Perceptions toward Prenuptial Agreements

This study found that the people of Jati Jajar Hamlet tend to possess negative
perceptions toward prenuptial agreements. Based on interview results, most informants
considered prenuptial agreements as a form of distrust toward one’s future spouse.
According to them, discussing agreements concerning property and specific rights before
marriage reflects doubt regarding the future harmony of the household.

Besides being perceived as a symbol of distrust, prenuptial agreements are also
considered capable of reducing the sacredness of marriage. Several informants explained that
marriage within Madurese society is culturally understood as a sacred bond that must be built
upon sincerity and mutual trust. Therefore, discussions regarding legal agreements before
marriage are considered inconsistent with the cultural values and social ethics of the local
community.

Although both male and female informants generally expressed reservations toward
marital agreements, the underlying reasons were not entirely identical. Male informants
tended to associate marital agreements with distrust and the possibility of future marital

conflict, emphasizing the importance of mutual confidence and family harmony as the
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foundation of marriage. Female informants also viewed marital agreements as culturally
unfamiliar; however, several acknowledged that such agreements could potentially provide
protection in matters relating to property rights, economic responsibilities, and household
obligations. Nevertheless, these perceived benefits were often overshadowed by social
concerns regarding community judgment and the belief that discussing legal arrangements
before marriage might undermine the sincerity of the marital relationship. This finding
suggests that resistance toward marital agreements exists among both men and women,
although women appear to demonstrate a relatively greater awareness of their potential
protective function.

The findings further reveal that negative perceptions toward prenuptial agreements
are influenced more by cultural and emotional factors than by an understanding of Islamic
law. Most informants did not reject prenuptial agreements because of explicit religious
prohibitions, but rather because such practices are regarded as unfamiliar and uncommon
within rural social traditions.

Low Public Understanding of the Legal Basis of Prenuptial Agreements

The findings of this research indicate that the level of public understanding regarding
the legal basis of prenuptial agreements remains relatively low. Most informants admitted
that they were unaware that prenuptial agreements are regulated under Law Number 1 of
1974 concerning Marriage and the Compilation of Islamic Law (KHI). Several married
couples even stated that they only became familiar with the term “prenuptial agreement”
after participating in the research interviews.

Furthermore, the majority of community members were unfamiliar with the Islamic
legal concept of syurut fi al-nikah, which allows certain conditions or agreements within
marriage contracts as long as they do not contradict Islamic law. Some informants even
assumed that prenuptial agreements were merely part of Western legal culture and unrelated
to Islamic teachings.

The study also found that socialization regarding Islamic family law, particularly
concerning prenuptial agreements, remains very limited within the community. Religious
discussions delivered during Islamic gatherings and sermons generally focus on worship,
morality, and household harmony, while discussions concerning legal rights, property

protection, and preventive legal mechanisms in marriage are rarely addressed.
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The Dominance of Social and Cultural Factors in Marriage Practices

The findings of this study show that social and cultural factors strongly influence
marriage practices within the community of Jati Jajar Hamlet. Traditions and inherited
customs continue to be prioritized over formal legal regulations in determining patterns of
family relationships. Marriage is understood not merely as a union between two individuals,
but also as a relationship between two extended families that must preserve social harmony
within the community.

Religious leaders and community figures also possess significant influence in shaping
public perceptions regarding prenuptial agreements. Most informants stated that they tend
to follow the views of religious leaders rather than directly studying legal regulations. Since
discussions regarding prenuptial agreements are rarely conveyed by religious authorities,
society consequently assumes that such agreements are not an important aspect of marriage.

In addition, several informants believed that prenuptial agreements are only relevant
for urban communities, government officials, or wealthy individuals possessing substantial
property and assets. Rural communities perceive that their modest economic conditions do
not require formal agreements prior to marriage. These findings indicate that the legal culture
of society remains more tradition-based than oriented toward formal legal awareness.
Potential Household Conflicts Due to the Absence of Prenuptial Agreements

This study also identified several household conflicts related to economic issues,
family responsibilities, and ownership of marital property. Based on interviews, several
informants admitted having experienced disputes concerning family financial management
and the division of economic responsibilities within the household.

In several cases, conflicts became more complicated when divorce or family disputes
occurred because there had been no clear agreement concerning the rights and obligations
of each party from the beginning of the marriage. Conflict resolution was generally
conducted informally through family deliberation or mediation by community and religious
leaders.

The findings indicate that the absence of written agreements creates uncertainty
regarding the regulation of rights and obligations between spouses. This condition
demonstrates that the community has not yet utilized preventive legal mechanisms that could

actually help minimize household conflicts.
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The Compatibility of Prenuptial Agreements with Islamic Family Law

The findings of this study demonstrate that prenuptial agreements fundamentally do
not contradict the principles of Islamic family law. Based on interviews with several religious
leaders in Jati Jajar Hamlet, prenuptial agreements are permissible as long as their contents
do not violate Islamic law and continue to aim at preserving welfare within marriage.

Religious leaders explained that Islamic law recognizes the concept of syurut fi al-
nikah, namely conditions or agreements established within marriage contracts. Such
agreements are permitted as long as they do not legalize what is forbidden or forbid what is
lawful in Islam. In addition, the practice of prenuptial agreements is also consistent with the
Islamic legal maxim al-muslimuna ‘ala syurntibin, which emphasizes that every valid agreement
mutually established by the parties must be fulfilled.

The findings further reveal that prenuptial agreements aim to protect the rights of
spouses, safeguard property, and prevent household conflicts. Therefore, from the
perspective of Islamic family law, prenuptial agreements may be understood as legal
instruments that promote public welfare and are consistent with the objectives of mwagasid al-

shari’ab.

Table 1: Research Findings on Prenuptial Agreements in Jati Jajar Hamlet, Palengaan Laok
Village, Pamekasan Regency

No Research Findings = Empirical Evidence Research Analysis

1 The Limited Most married couples in Jati Jajar These findings indicate a
Implementation of Hamlet did not create prenuptial gap between legal
Prenuptial agreements before marriage. provisions and  social
Agreements Marriage practices were generally —reality. Although Islamic

conducted based on religious family law and Indonesian
teachings, customary traditions, positive law permit
and oral family agreements prenuptial agreements, the
without written legal community  has  not
arrangements. Prenuptial implemented them in
agreements have not become a everyday marital practices.
common practice within the

community.

2 Negative Prenuptial ~ agreements were The findings demonstrate
Community petceived as symbols of distrust —that cultural and emotional
Perceptions toward one’s future spouse. values are more dominant
toward Prenuptial Some community members than legal understanding in
Agreements considered such agreements shaping public perceptions

capable of damaging the regarding prenuptial
sacredness of marriage and agreements.

inconsistent with local cultural
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4

Low Public
Understanding of
the Legal Basis of
Prenuptial
Agreements

The Dominance of
Social and Cultural
Factors

Potential
Household
Conflicts in the
Absence of
Prenuptial
Agreements

Compatibility — of
Prenuptial
Agreements  with

Islamic Family Law

values emphasizing sincerity and
mutual trust.

Most informants were unfamiliar
with  the legal regulations
concerning prenuptial
agreements in Law Number 1 of
1974 and the Compilation of
Islamic Law (KHI). The majority
of community members also did
not understand the Islamic legal
concept of syurut fi al-nikah. Legal
socialization from religious and
governmental institutions
remained minimal.

Traditional
communal values were
prioritized over formal legal
regulations in marriage practices.
Religious  leaders  possessed
strong influence in shaping
public  perceptions,  while
prenuptial  agreements  were
considered relevant only for
wealthy or urban communities.
Household conflicts related to
economic responsibilities, joint
property ownership, and unclear

customs and

marital obligations were
frequently found. Conflict
resolution was generally

conducted informally through
family discussions and mediation
by community or religious
leaders.

Religious leaders explained that
prenuptial agreements are
permissible within the concept of
syurut  fi  al-nikah.  Their
permissibility is also supported
by the Islamic legal maxim a/-
muslimuna ‘ala sywrntibim and does
not contradict the objectives of
magqasid al-shari’ab.

The primary issue lies in
the low level of Islamic
legal literacy rather than

rejection of the
substantive principles of
prenuptial agreements
themselves.

These findings indicate
that the legal culture of the
community remains

tradition-based rather than
oriented toward formal
legal consciousness.

The findings demonstrate
that prenuptial agreements
possess preventive
tunctions (dar’ al-mafasid)
in minimizing household

disputes and providing
legal certainty regarding
marital rights and
obligations.

Normatively, prenuptial
agreements constitute
legitimate legal
instruments within Islamic
family law and are
intended to  achieve
welfare,  justice, and
protection within
marriage.

Overall, the findings of this study demonstrate that the implementation of prenuptial

agreements in Jati Jajar Hamlet, Palengaan Laok Village, Pamekasan Regency, remains very

limited due to the strong influence of socio-cultural values, negative public perceptions, and
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low legal literacy regarding Islamic family law. Although prenuptial agreements are legally
recognized in Indonesian positive law and normatively permitted within Islamic family law
through the concept of syurut fi al-nikah, most community members still perceive such
agreements as symbols of distrust and practices inconsistent with local traditions and the
sacredness of marriage. The study further reveals that marriage practices within the
community continue to prioritize customary norms, oral commitments, and the influence of
religious leaders over formal legal mechanisms. As a consequence, household conflicts
related to economic responsibilities and marital rights are generally resolved informally
without clear legal arrangements. Nevertheless, from the perspective of Islamic family law,
prenuptial agreements remain legitimate legal instruments that are consistent with the
principles of magasid al-shari'ah because they function to protect rights, prevent disputes, and

promote welfare within marital life.

Discussion
The Gap between Legal Norms and Social Reality in the Practice of Prenuptial
Agreements

The findings of this study demonstrate that the implementation of prenuptial
agreements in Jati Jajar Hamlet remains very limited despite their recognition in both
Indonesian positive law and Islamic family law (Firdaus et al. 2025). Most marriages within
the community continue to rely on religious values, customary traditions, and oral
agreements rather than written legal arrangements. This condition reflects a gap between
normative legal provisions and social reality (Halim et al. 2024). From a legal perspective,
Article 29 of Law Number 1 of 1974 concerning Marriage and the Compilation of Islamic
Law (KHI) explicitly allow the exist ence of marital agreements before marriage (Maloko
2015). However, the social reality found in the research location shows that such legal norms
have not been effectively transformed into social practice.

This phenomenon may be analyzed through the theory of legal culture proposed by
Lawrence M. Friedman, which explains that the effectiveness of law is strongly influenced
by the legal culture existing within society (Abrar, Fitriana, and Arlotas 2025). Legal rules will
not function optimally if the community does not possess awareness, acceptance, and trust
toward those legal norms. In the context of Jati Jajar Hamlet, marriage is still understood

primarily as a sacred religious and social institution rather than a legal relationship requiring
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contractual arrangements. Consequently, formal legal instruments such as prenuptial
agreements are perceived as unnecessary within marital life (Sakut Lorista and Arya Hadi
Dharmawan 2025).

The findings of this study are consistent with previous research conducted by
Firmansyah, which states that prenuptial agreements remain difficult to implement within
Muslim communities because social traditions and communal values are often more
dominant than formal legal considerations (Husain, Ayoub, and Hassmann 2024). Likewise,
research by Rahmat Fadillah and M. Beta Subehi explains that although Islamic law permits
prenuptial agreements, public acceptance toward such agreements remains weak due to
socio-cultural factors and the limited dissemination of Islamic legal literacy concerning family
law (Menkel-meadow 1995). Thus, the low implementation of prenuptial agreements in Jati
Jajar Hamlet reflects the broader socio-legal reality within rural Muslim communities where
customary norms continue to shape marital practices more strongly than state legal
provisions (Samsudin 2025).

Negative Perceptions toward Prenuptial Agreements and the Dominance of Cultural
Values

Another important finding of this study concerns the negative perceptions of society
toward prenuptial agreements. The community generally perceives prenuptial agreements as
symbols of distrust and practices capable of reducing the sacredness of marriage (Permana
2021). Such perceptions demonstrate that marriage within Madurese society is culturally
constructed as a moral and emotional relationship based on sincerity and mutual trust rather
than contractual obligations. Consequently, discussions regarding property rights and legal
responsibilities before marriage are frequently considered socially inappropriate (Ismail,
Faisal, and Zainur 2025).

This finding may be understood through the sociological perspective of symbolic
interactionism, which emphasizes that social meaning is constructed through cultural
interaction and collective interpretation (Broadhurst 2003). Within the social environment of
Jati Jajar Hamlet, prenuptial agreements are symbolically interpreted as indications of doubt
regarding marital commitment. Therefore, even though Islamic law does not prohibit
prenuptial agreements, society continues to reject them because their symbolic meaning
conflicts with local cultural expectations concerning ideal marital relationships (Abera et al.

2020).
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The dominance of emotional and cultural considerations over legal understanding
also reflects the persistence of communal legal consciousness within rural society (Rotarangi
and Stephenson 2014). Research by Fuji Nur Rizqi Amelia similarly found that public
rejection toward prenuptial agreements is frequently based on cultural assumptions rather
than theological arguments. In many Muslim communities, marriage continues to be viewed
as a sacred covenant (witsagan ghalizan) that should prioritize spiritual sincerity over legal
formalism. Consequently, prenuptial agreements are often misunderstood as materialistic
arrangements rather than preventive legal mechanisms intended to protect marital welfare
(Bethle 2025).

Moreover, the findings indicate that cultural values in Jati Jajar Hamlet function as
powerful social control mechanisms. Community members tend to avoid practices
considered socially unusual because social harmony and collective acceptance remain highly
valued. This condition explains why individuals who might personally agree with prenuptial
agreements still hesitate to implement them due to fear of negative social judgment from the
surrounding community.

Low Legal Literacy and the Weak Dissemination of Islamic Family Law

The study further reveals that the low implementation of prenuptial agreements is
closely related to the limited legal literacy among community members. Most informants
were unfamiliar with the legal regulations governing prenuptial agreements in Indonesian law
and Islamic family law. In particular, the concept of syurut fi al-nikah remains largely unknown
among the public, even though Islamic jurisprudence has long recognized the permissibility
of agreements established within marriage contracts (A. R. Ramadhan 2024).

This condition demonstrates that the primary issue lies not in rejection of Islamic
legal principles, but rather in the weak dissemination of legal knowledge concerning family
law (Arifin 2025). According to legal awareness theory, public compliance and acceptance
toward legal norms are strongly influenced by legal knowledge and understanding.
Communities with limited legal literacy tend to interpret law through inherited traditions and
social assumptions rather than through normative legal analysis (Purba, Ramadhan, and
Marianata 2025).

The findings also indicate that religious institutions and governmental agencies have
not optimally conducted legal socialization related to marital rights and preventive legal

mechanisms (Yasin et al. 2024). Religious discussions within the community generally focus
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on ritual obligations, morality, and household harmony, while legal dimensions of marriage
such as property rights, economic responsibilities, and marital agreements receive limited
attention (Zaidah, Al-amruzi, and Sarmadi 2023). This finding supports the argument
proposed by socio-legal scholars that legal effectiveness depends not only on formal
legislation but also on educational and institutional processes capable of internalizing legal
values within society (Delzanty and Taupiqqurrahman 2025).

In the context of Islamic family law, the lack of public understanding regarding syurut
i al-nikah creates the misconception that prenuptial agreements originate solely from Western
legal traditions. In fact, Islamic jurisprudence has historically recognized contractual
flexibility within marriage as long as agreements do not contradict Islamic principles (ALf et
al. 20206). Therefore, the resistance toward prenuptial agreements found in this study should
be interpreted as a consequence of limited Islamic legal literacy rather than rejection of
Islamic law itself.

The Dominance of Traditional Legal Culture in Rural Muslim Society

The findings of this study demonstrate that marriage practices in Jati Jajar Hamlet
are strongly shaped by traditional legal culture. The community continues to prioritize
customary norms, collective values, and the opinions of religious leaders over formal legal
regulations (Sahputra et al. 2025). This reflects the persistence of communal legal culture
within rural Muslim society, where law is often understood through social traditions and
religious authority rather than written legislation (Li and Rooij 2022).

Lawrence Friedman explains that legal culture consists of public attitudes, values, and
expectations regarding law. In communities where traditional authority remains dominant,
social behavior tends to follow customary practices rather than formal legal systems (Yazid,
Masduki, and Mawardi 2025). This phenomenon is clearly visible in Jati Jajar Hamlet, where
community members rely heavily on religious leaders and social traditions in determining
marital practices. Because religious leaders rarely discuss prenuptial agreements as part of
Islamic family law, society consequently assumes that such agreements are socially
unnecessary (Castafier and Oliveira 2020).

Furthermore, the perception that prenuptial agreements are only relevant for wealthy
individuals or urban communities indicates the existence of class-based assumptions
concerning legal needs. Rural communities with modest economic conditions tend to view

legal agreements as unnecessary because marriage is interpreted primarily through social and
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religious dimensions rather than economic protection. This finding confirms that legal
consciousness within society remains highly dependent upon socio-cultural structures and
local interpretations of marital values.

The findings may be understood through the intersection of legal culture theory and
symbolic interactionism. From Friedman’s perspective, legal norms concerning marital
agreements have not been internalized into the legal culture of rural Muslim society because
community members continue to prioritize social legitimacy over legal legitimacy. At the
same time, symbolic interactionism explains how marital agreements acquire negative
meanings through collective social interpretation. In Jati Jajar Hamlet, marriage is
symbolically associated with sincerity, trust, and religious commitment, while formal legal
arrangements are often interpreted as indicators of suspicion and potential marital failure.
The authority of religious leaders (kyai) further reinforces these collective meanings because
community members frequently rely on religious guidance rather than statutory regulations
in determining acceptable marital practices. Consequently, the interaction between rural legal
culture, religious authority, and symbolic perceptions of marital sanctity contributes to the
low utilization of formal legal instruments such as marital agreements.

Prenuptial Agreements as Preventive Legal Instruments in Household Conflict

The findings regarding household conflicts demonstrate the practical importance of
prenuptial agreements within marital life. Economic disputes, unclear marital responsibilities,
and conflicts concerning jointly acquired property frequently occur in the absence of clear
agreements between spouses (Arifin 2025). In many cases, conflict resolution relies solely
upon informal family deliberation and mediation by community leaders without formal legal
certainty (Ibrahim et al. 2025).

From the perspective of Islamic legal philosophy, this condition may be analyzed
through the principle of dar’ al-mafasid, namely preventing harm before greater social damage
occurs. Prenuptial agreements may function as preventive legal mechanisms capable of
claritying the rights and obligations of spouses from the beginning of marriage. Through
clear agreements, the possibility of disputes related to economic responsibilities and marital
obligations may be minimized (Guin 2024).

The findings support previous studies emphasizing that prenuptial agreements
should not merely be understood as instruments for property separation, but also as legal

protections intended to preserve household stability and justice between spouses (ur Rehman
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et al. 20106). In Islamic family law, preventive measures aimed at protecting rights and
avoiding conflict are highly consistent with the objectives of wagasid al-shari’ah, particularly
the protection of property (hifz al-mal) and family welfare (Meliala et al. 2025).

Thus, the absence of prenuptial agreements within the community does not merely
indicate rejection of formal law, but also reflects the limited utilization of preventive legal
mechanisms capable of strengthening marital protection and reducing potential household
conflicts.

Prenuptial Agreements as Protective Justice in Islamic Family Law

Beyond their preventive function in reducing household disputes, marital agreements
may also be understood as instruments of protective justice within Islamic family law. In
contemporary family relations, legal protection is not limited to the regulation of property
ownership but extends to the protection of vulnerable family members, particularly women,
who often experience unequal bargaining positions in matters concerning economic
responsibilities, family assets, and post-divorce rights. In this regard, marital agreements may
provide legal certainty by clearly defining the rights and obligations of spouses from the
beginning of the marital relationship.

The findings of this study indicate that many community members continue to
associate marital agreements exclusively with property separation. Such an understanding is
considerably narrower than the broader functions recognized within Islamic family law.
Marital agreements may serve to clarify maintenance obligations, regulate economic
responsibilities within the household, protect a wife's premarital property, define liability for
personal debts, safeguard the right of spouses to engage in employment or business activities,
and establish legal certainty regarding the consequences of divorce. Consequently, marital
agreements should not be viewed merely as contractual arrangements concerning assets, but
as legal mechanisms designed to prevent economic exploitation and ensure fairness within
family relations.

From the perspective of maqasid al-shari’ah, the protective function of marital
agreements is closely related to the objectives of preserving property (hifz al-mal), protecting
human dignity (bzfz al-ird), and maintaining family stability. Agreements that provide legal
certainty regarding economic rights and responsibilities contribute to the realization of
substantive justice within marriage because they reduce ambiguity and potential conflict

between spouses. Therefore, marital agreements may function as legal instruments that
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strengthen family welfare while simultaneously protecting vulnerable parties from unequal
economic burdens and legal uncertainty.

Nevertheless, Islamic law imposes certain limitations on the validity of marital
agreements. Any agreement must not legalize what is prohibited by Islamic law, prohibit
what is lawful, eliminate the fundamental rights and obligations of spouses, cause injustice
to either party, or contradict the essential objectives of marriage. Accordingly, the legitimacy
of marital agreements depends not only on mutual consent but also on their conformity with
the principles of justice, welfare, and family harmony promoted by Islamic family law.

The Compatibility of Prenuptial Agreements with Islamic Family Law Principles

Normatively, the findings of this study confirm that prenuptial agreements are
compatible with Islamic family law principles. Islamic jurisprudence recognizes the concept
of syurut fi al-nikah, which allows agreements and conditions within marriage contracts as long
as they do not contradict Islamic teachings (Wardi 2024). The permissibility of such
agreements is also supported by the legal maxim almuslimuna ‘ala synrutibim, which
emphasizes the obligation to fulfill mutually agreed contractual conditions (Eko Saputra
2025).

This principle reflects the flexibility of Islamic law in accommodating social needs
and contractual arrangements intended to achieve justice and welfare within marriage (S.
Wulandari 2024). Prenuptial agreements may therefore be understood as legitimate legal
instruments designed to regulate economic rights, responsibilities, and household protection
without contradicting the spiritual objectives of marriage (Alsafy et al. 2025).

The findings also align with the perspective of magasid al-shari’ah, particulatly
regarding the protection of property, family stability, and social welfare. Islamic law
fundamentally prioritizes the prevention of harm and the realization of benefit (ja/b al-masalib)
(A. Aziz, Hasbi, and Abubakar 2025). Consequently, agreements intended to prevent
disputes, clarify obligations, and protect spouses’ rights are consistent with the broader
objectives of Islamic family law (N. Aziz 2018)(Maulana et al. 2024).

Therefore, this study concludes that resistance toward prenuptial agreements in Jati
Jajar Hamlet is primarily sociological and cultural rather than theological. The main challenge
lies not in the incompatibility between prenuptial agreements and Islamic teachings, but in
the dominance of traditional legal culture and the limited dissemination of Islamic legal

literacy within rural Muslim communities.

Hakam : Jurnal Kajian Hukum Islam dan Hukum Ekonomi Islam | Vol. 10 No. 3 (September 2026) |
1023



CONCLUSION

This study concludes that the implementation of prenuptial agreements in Jati Jajar
Hamlet, Palengaan Laok Village, Pamekasan Regency, remains very limited despite their
recognition in Indonesian positive law and Islamic family law. The low implementation of
prenuptial agreements is strongly influenced by socio-cultural factors, negative public
perceptions, and limited legal literacy concerning Islamic family law. Most community
members continue to perceive prenuptial agreements as symbols of distrust and practices
inconsistent with the sacredness of marriage and local traditions. Consequently, marriage
practices are still predominantly based on customary norms, oral commitments, and
communal trust rather than formal legal mechanisms.

The findings further reveal that the primary obstacle to the implementation of
prenuptial agreements does not lie in theological rejection, but rather in the dominance of
traditional legal culture and the lack of public understanding regarding the legal basis of
prenuptial agreements within Islamic law. In fact, Islamic family law recognizes the concept
of syurut fi al-nikah and supports agreements that aim to protect rights, maintain justice, and
prevent household disputes. From the perspective of magasid al-shari'ah, prenuptial
agreements may function as preventive legal instruments capable of protecting property
rights, clarifying marital responsibilities, and minimizing potential conflicts within marriage.

Therefore, this study emphasizes the importance of strengthening legal literacy and
socialization concerning Islamic family law through religious institutions, educational
institutions, and governmental agencies. Increasing public understanding regarding the legal
and preventive functions of prenuptial agreements is necessary to bridge the gap between
legal norms and social reality within rural Muslim communities. In addition, future studies
are recommended to explore the implementation of prenuptial agreements in broader socio-
cultural contexts in order to enrich the development of Islamic family law studies in

Indonesia.
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